Summary of the Discipline & Manifestation Determingion Provisions
of IDEA 2004 & NJ State Special Education Code

Students with disabilities have three major souafgwotection in disciplinary proceedings: the
U.S. Supreme Court’s decision_in Goss v. Lgopke Individuals with Disabilities Education
Improvement Act of 2004 (IDEA), and the NJ Speé&idlucation Code. In Goss v. Lopéiae

U.S. Supreme Court held that all public school stugl have a sufficient “interest” in their
education to be entitled to at least minimal duscess protections for a removal from school of
up to ten school days, and more formal due progexsctions for longer removals.

Removal for Up to Ten Days
The minimal due process protections for a remawaup to ten school days include:

* The right to an informal meeting with the princijpafore suspension, except in an
emergency

* The right to notice of the charges and the evidewgaenst the student

* The right to explain his/her side of the story.

If the student with a disability is determined ®"guilty” of the disciplinary infraction through

this informal procedure, IDEA allows the studenb®suspended in-school or out-of-school for
a comparable period of time as a student withalisability would be suspended. S/he has the
right to be fair/equal treatment in determinatiénh@ consequences. In other words, the student
with a disability should not be suspended longanth student without a disability would be
suspended for the same or similar behavior.

For removals ofip to ten consecutive or cumulative days, the studettit svdisability isnot
entitled to:

* A manifestation determination

* An IEP/positive behavior support plan review

* Educational services during the period of exclusidNLESS state law, district policy, or the
student’s IEP explicitly requires services duringme short-term exclusions. The IEP may
prohibit suspension as a response to student ehaSchool personnel may consider “any
unique circumstances on a case-by-case basistitweehe allowable term of suspension.

If the district plans to suspend a student whodaligady been suspendenre than ten

cumulative days within the school year, it musttfconsider whether or not the cumulative days
of suspension have amounted to a “change of platemin making this determination, the
district must consider factors such as:

* The length of each removal
* The total amount of time the student is removed, an
* The proximity of the removals to one another.



If the district determines that an additional remowvould result in a change of placement using
the above criteria, it must follow the procedueguirements for an exclusion of greater than ten
consecutive days.

Removal for More than Ten Days

For exclusions longer than ten diystudents with and without disabilities have tiglatto a
more formal due process hearing to determine theitt,” including the right to:

Notice of the charges and evidence against them
Question and present withesses

Review and present evidence

Bring an attorney or advocate (at their own expgnse

Manifestation Deter mination

If the student with a disability has been determiteehave committed an offense that violates a
school rule or the school code of conduct that@oesult in an exclusion for longer than ten
days, the IEP team must conduct a manifestaticermé@tation within the first ten days of
removal’ The manifestation determination meeting is heith the parent and relevant
members of the IEP team. The team reviews alVasieinformation in the student’s file, the
IEP, teacher observations, and any relevant infoom@rom the parent(s) and student.

The IEP team must determine that the behavior waarafestation of the disability if:

* The conduct was caused by, or had a direct andamnitad relationship to, the child’s
disability, or
* The behavior was a direct result of the distri¢tésad’s failure to implement the IEP.

Unless the IEP explicitly requires it, IDEA 2004 lomger requires consideration of whether:

* The IEP, services and placement were appropriateappropriately implemented; or
* The disability impaired the child’s ability to undéand the impact and consequences of their
behavior or to control their behavior.

To conduct a manifestation determination, the gamad the IEP team should:

» Collect and examine the records of behavior ofstihéent over the period of the current IEP,
explicitly looking to see if similar behaviors haleen occurring;

* Examine the components of the existing positivealsgdr support plan for their impact in
increasing or decreasing behaviors of concern;

! In addition, once a student has been removed $amol for 10 days either consecutively or cumuéyi, they
have a right to receive a free, appropriate puddigcation during the period of any additional reaiov

% No manifestation determination is required if shedent carried or possessed a gun or dangeroygmwea
knowingly possessed or used illegal drugs, sokbticited a controlled substance, or inflicted @esi bodily injury
on another at school, on school grounds, or ahadddunction.



» Collect information on the student’s general schpsformance from school staff;

» Collect information on home behavior concerns fizaments;

* Review historical academic and behavior data reggrithe student, with a particular eye to
whether this type of behavior was one of the odbreasons for referral;

* Interview the student, with an emphasis on theesitid current mental health and the
student’s understanding of the school policy violat

* Interview teachers, seeking to identify the extenwhich the problem behaviors are
“normal” for the student;

* Interview administrators regarding this violatiamdavhat their investigation found;

* Review the student’s current program and placeirfograppropriateness;

» Consider the usual characteristics of individuathwhis student’s disability;

» Consider the cognitive, emotional, and behavidustaf the student in regard to school
policy violations and self-control; and

* Review options for available and appropriate prograng.

Functional Behavior Assessment & Positive Behavior Support Plan

In addition, the IEP team must:

* Conduct a functional behavior assessment and ingiempositive behavior support plan,
unless that has already been done;
» If a positive behavior support plan has been deespreview and modify it as necessary.

If the behavior is a manifestation of the studedi&ability, the student must be returned to their
current placement no later than thd' Hhy following their removal, unless the parent &t

team agree otherwise. (A parent and the teamloays agree to a change of placement.) If the
behavior is not a manifestation, the student magli®aplined, suspended, or expelled to the
same extent as a student without a disability. ek, s/he must continue to receive a free,
appropriate public education during any periodeshoval of more than ten days.

Pendency Placement

If the parent appeals the decision that the stiglerhavior was not a manifestation of their
disability, or if the student committed an offenisat can lead to placement in an Interim
Alternative Educational Setting, the pendency pia&et during appeal is the IAES. The hearing
must be held within 20 school days of the requesh, a decision within 10 school days of the
hearing.

Removal to an I nterim Alternative Educational Setting
A student may be removed unilaterally (without péaéconsent or permission of an impatrtial

hearing officer) by the school to an Interim Altative Educational Setting for up to 45 dhifs
it is determined that the student, at school, ¢trostpremises, or at a school function:

% Federal law and regulations allow removal for ag% school days, but the NJ Special Education ®addimited
the removal to 45 calendar days, a much shorter-frame but still a significant amount of time.



e Carried or possessed a gun or dangerous weapdef(asd by U.S. Criminal Code)

* Knowingly possessed or sold illegal drugs, or swldolicited a controlled substance

* Inflicted serious bodily injury (bodily injury thamvolves substantial risk of death, extreme
physical pain, protracted or obvious disfiguremenfrotracted loss or impairment of the
function of a bodily member, organ, or mental fagubn another.

Remember that the student is entitled to Goss pekprotections. If the district plans to

remove the student for more than 10 school daysust provide the student with their
constitutional due process protections and form@diermine that the student has committed the
offense with which they have been charged. Furtheroffense must be one that would result

in long-term removal of a general education studsnwell as a special education student. Once
that determination has been made, the school migatenally remove the student.

In addition, an impartial hearing officer may reraav student to an Interim Alternative
Educational Setting (IAES) if s/lhe determines thaintaining the student in the current
placement is substantially likely to result in injuo the student or others. The hearing officer
no longer must consider appropriateness of thentplacement or whether the district made
reasonable efforts to minimize the risk of harnthi@ current placement.

While the student is being educated in the IAES8 itistruction and services that the student is
receiving must enable them to progress in the gdéarriculum and make progress toward
achieving their annual goals (and short-term objestbenchmarks, if any). If the parent
appeals, the pendency placement remains the IAES.

Functional Behavior Assessment and Positive Behavior Support Plan

The IEP team must conduct a functional behavicesssaent and implement a positive behavior
support plan, but only if the district had not allg conducted an FBA prior to the behavior that
resulted in the change of placement to the IAEBe SJteps of an FBA include:

» Define the behavior in specific, concrete termiselat according to its seriousness
(destructive, disruptive, distracting), and pri@etbehaviors to address

» Collect informant and observer data to answer keastjons regarding when the behavior is
most and least like to occur, including who is préswhat is going on at the time, when,
where, how often, and how long per episode, andrebsand record antecedents, behaviors,
and consequences.

» Develop a hypothesis about the purposes or furesernved by the behavior (attention,
escape/avoidance, getting something, self-regulagiay, etc.)

* Develop a plan that includes preventing, teachamg, reacting.

* Implement the plan, monitor its impact, and re\asitl revise as necessary.



Discipline Procedures and Timelines
Behavior that cannot result in | AES placement, for < 10 day removal
Day 1
* School conducts a minimal Goss v. Lopeaceeding to determine if student engaged in
misconduct

» School notifies parent of decision to take disciaty action
« School notifies parent of procedural safeguards

No later than Day 11
» Student is returned to original placement, unlessmt and district have agreed otherwise
Behavior that cannot result in | AES placement, for > 10 day removal
Day 1
* School conducts a minimal Goss v. Lopeaceeding to determine if student engaged in
misconduct

» School notifies parent of decision to take disciaty action
« School notifies parent of procedural safeguards

Within 1% 10 Days of Removal

* Manifestation determination meeting takes placé wie parent

» School holds a more formal hearing to determinelt'gand appropriate penalty

» |EP team and parent review existing FBA or PBS jpifeany; conducts an FBA and
develops a PBS, if appropriate

No later than Day 11

« If the behavior is a manifestation, the studeméfarned to their placement by thé™day
following removal

» If the behavior is not a manifestation, the studeay be excluded for a comparable amount
of time as a general education student would bkidgd, but must receive FAPE

* No manifestation determine or provision of edumadi services required, unless state law, digtoticy, or the
IEP require otherwise.

> No provision of education or support servicesiguired for the tten days of removal, unless state law, district
policy, or the IEP require otherwise. However, @tite student has been removed for ten conseartimemulative
days in a school year, a free, appropriate puldication must be provided to the student duringperiod of
removal.



Behavior that can result in Unilateral | AES Placement
Day 1

* School conducts a minimal Goss v. Lopeaceeding to determine if student engaged in
misconduct

» School notifies parent of decision to take disciaty action

» School notifies parent of date of meeting to deteenthe IAES

« School notifies parent of procedural safegurds

Within 1% 10 Days of Removal

» School holds a more formal hearing to determineglt'gand appropriate penalty

* |EP team meets with parent to determine appropiES and length of removal up to 45
calendar days

* |EP team and parent conduct an FBA and developS PHBistrict had not already done so

Day 46

e Student returns to original placement unless paedtdistrict agree otherwise.
Behavior that can result in | AES Placement by Hearing Officer

Day 1

» School conducts a minimal Goss v. Lopeaceeding to determine student “guilt”
» School notifies parent of decision to take disaaty action and of request for hearing
« School notifies parent of procedural safegurds

Within 1% 10 Days of Removal

» School holds a more formal hearing to determinelt'gand appropriate penalty

* Due process hearing is held and Hearing Officerenaletermination

« IEP team meets with parent to determine approphfeEs’

* |EP team and parent conduct an FBA and developS PHBistrict had not already done so

Day 46
» Student returns to original placement unless paedtdistrict agree otherwise.

® No provision of education or support servicesiguired for the tten days of removal, unless state law, district
policy, or the IEP require otherwise.

" The IAES must ensure continued provision of FAREglvement in the general education curriculung an
continued progress toward goals

8 No provision of education or support servicesiguired for the ten days of removal, unless state law, district
policy, or the IEP require otherwise.

° The IAES must ensure continued provision of FAREglvement in the general education curriculund an
continued progress toward goals



Manifestation Determination Worksheet

Student’s Name Date:

Eligible for IDEA services?

* If YES, list qualifying disability:

* If NO, list Section 504 impairment:

e If NO, did district know, or should district havadwn, that the student was a child with a
disability?°

Name and Role of Team Members:

Sources of information:

Assessments/evaluations (attach assessmergsimmaries)
Diagnostic information (attach results)

Interviews conducted (attach summaries)

Direct observations (attach summaries)

Description of act(s) of misconduct (include alerant details, including whether behavior was
destructive, disruptive, or distracting):

Describe the proposed disciplinary action:

Does the proposed disciplinary action constitutbange of placement (e.g., more than 10
consecutive days, or more than 10 cumulative ddyenva pattern has been established)

If NO, proceed with disciplinary action.

If YES, determine whether the conduct was causedlyad a direct and substantial
relationship to, the child’s disability, or was iaedt result of the district/school’s failure to
implement the IEP. Consider the following factorsnaking a manifestation determination:

19 A district knew, or should have known, if the patrbad expressed concerns in writing to supervisory
administrative personnel of the appropriate edaoatiagency or their child’s teacher; the chil@’adher or other
district personnel expressed specific concernstadpattern of behavior demonstrated by the chiriglcdly to the
special education director or other district supemy personnel. There is no longer an exceptibarnmthe parent is
illiterate or has a disability. The district wilbt be found to know or should have known if theepéhas not
allowed the child to be evaluated or has refusedcess for the child, or if the child had been exsbd and found
ineligible.



Nature of the Disability
1. What is the student’s disability, including litshavioral characteristics and severity?

2. What major life functions are impacted? Inewddescription of how the disability impedes
academic and/or social performance.

3. To what extent are those major life activiirepacted? Include a description of the child’s
strengths, deficits, and coping/compensating sirase

4. To what extent if any does the child’s disapitiause the student to engage in inappropriate
behavior (through lack of knowledge, understandmgtivation, or skill)?
Review of Disciplinary Records
1. What is the behavioral history of the studdir@lude severity, setting, frequency)
2. What is the history of behavioral interventi®nkclude a description of how long the

behavior has been occurring without interventi@ttisgs where interventions have been
implemented, and results of the behavioral intetiees used to date.

3. Did the student exhibit similar behavior in fheest that was attributable to the disability?
Provide the approximate dates, specific behaviud,rasulting intervention and discipline.

Review of IEP Implementation
1. Has the district fully implemented the IEP™Mdk, to what extent if any has the district’s
failure to implement the IEP resulted in the inaygurate behavior? Specify the services that
have not been implemented and how they contribiat¢lde student’s inappropriate behavior.
Based on the above, is the student’s behavior a méstation of their disability?
If NO, discipline the student using procedures @aple to all students (except continue to

provide FAPE)
If YES, return the student to their current placateRevisit FBA, PBS plan, and IEP.



